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U.S. Customs Service 


Treasury Decisions 
(T.D. 83-264) 


Approval of public gauger performing gauging under standards and procedures 
required by Customs 
Notice is hereby given pursuant to the provisions of section 
151.43 of the Customs Regulations (19 CFR 151.43) that the applica- 
tion of Independent Surveyors of Petroleum, Inc., P.O. Box 2175, 
Port Arthur, Texas 77640, to gauge imported petroleum and petro- 
ieum products in the Customs Districts of Tampa, Mobile, New Or- 
ieans, Port Arthur, Laredo and Houston-Galveston, in accordance 
with the provisions of section 151.43, Subpart C, of the Customs 
Regulations is approved. 
Dated: December 12, 1983. 
DoNnALD W. LEwis, 
Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, December 15, 1983 (48 FR 55799)] 


19 CFR Parts 4 and 10 
(T.D. 83-214) 


Customs Regulations Amendments Relating to the Vessel 
Documentation Act 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: This document corrects an error in a document which 
clarified the documentation procedure for U.S. vessels engaged in 
various trades and defined clearly the types of supplies and equip- 
ment for vessels which are exempt from the payment of Customs 
duties and internal revenue taxes. The document was published in 
the Federal Register on Thursday, October 13, 1983 (48 FR 46510). 


FOR FURTHER INFORMATION CONTACT: Harold Singer, Carri- 
ers, Drawback and Bonds Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-5706). 
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CUSTOMS 


BACKGROUND 


In FR Doc. 83-27827, appearing at page 46510, in the issue of Oc- 
tober 13, 1983, on page 46511, item 5, under the heading for Part 4, 
Customs Regulations (19 CFR Part 4), section 4.9(a) was erroneous- 
ly amended. Specifically, two corrections in section 4.9(a) must be 
made. At the end of the second sentence, the correct footnote refer- 
ence is 19, not 20. Between the third and fourth sentences, the fol- 
lowing sentence and footnote reference must be inserted, “The 
formal entry of a foreign vessel arriving within the limits of any 
Customs district shall be in accordance with section 435, Tariff Act 
of 19380 (19 U.S.C. 1485).2°” Thus, section 4.9(a), as amended, 
should read as follows: 

4.9 Formal entry. 

(a) Section 4.3 provides which vessels are subject to formai entry 
and which are exempt from formal entry requirements. The formal 
entry of an American vessel from a foreign port or place shall be in 
accordance with section 434, Tariff Act of 1930 (19 U.S.C. 1484).19 
The term “American vessel” means a vessel of the United States 
(see section 4.0(b)) as well as a vessel entitled to be documented (see 
section 4.0(c)) except for its size when arriving by sea (if less than 5 
net tons and arriving otherwise than by sea, see Part 123 of this 
chapter). The formal entry of a foreign vessel arriving within the 
limits of any Customs district shall be in accordance with section 


435, Tariff Act of 1930 (19 U.S.C. 1435).2° The required oath on 
entry shall be executed on Customs Form 1300. 
Dated: December 12, 1983. 


B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, December 19, 1983 (48 FR 56042)] 





U.S. Customs Service 


General Notice 


Intent To Conduct Cost Comparison Studies 


AGENCY: U.S. Customs Service, Treasury. 


ACTION: Notice of the Schedule for Conducting A-76 Cost Com- 
parison Studies. 


SUMMARY: Notice is hereby given pursuant to revised (OMB) Cir- 
cular A-76, dated August 16, 1983, that the U.S. Customs Service 
intends to conduct cost comparison studies of Government oper- 
ation versus contract operation of the activities listed below. The 
purpose of the cost comparison is to determine the most economical 
means of performing the work. 


FOR FURTHER INFORMATION CONTACT: Donna Hartung, 
Planning Division, U.S. Customs Service, Room 7410, 1301 Consti- 
tution Avenue, N.W., Washington, D.C. 20229, 202-566-2303. 


Dated: December 9, 1983. 
WILLIAM H. RUSSELL 
(For John L. Heiss, Comptroller). 


[Published in the Federal Register, December 16, 1983 (48 FR 55946)] 


Cost 
Name of activity Location of activity comparison 
start date 


1. General Labor Services New York, N.Y Feb. 1, 1984. 
2. Library Services Washington, D.C May 30, 
1984. 
3. Communications Mainte- | Nationwide July 2, 1984. 
nance. 





Recent Unpublished Customs 


Service Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.15 
per page. Requests for copies must be accompanied by payment in 
the appropriate amount by check or money order. The cost per 
ruling (number of pages multiplied by $0.15) is indicated in the 
right hand column listed below. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs Bulletin; many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

Additions to both sets of fiche are made quarterly. Requests for 
subscriptions to the microfiche should be directed to the Legal Re- 
trieval and Dissemination Branch. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: December 13, 1983. 

STEVEN PINTER 
(For B. James Fritz, Director, 
Regulations Control and Disclosure Law Division). 





Date of 
decision 


10-20-83 


10-28-83 


10-27-83 


10-26-83 


10-20-83 


10-19-83 


10-21-83 


11-1-83 


10-25-83 


UNPUBLISHED CUSTOMS SERVICE DECISIONS 


Control 
No. 


Issue 


Number 
of pages 


Cost 


Please note: Prepayment is required for copies of rulings listed below. 


067750 


070686 


070968 


071434 


071437 


071583 


072689 


106257 


106354 


Classification: Audio system control 
center held to be more than a switch 
(685.90, 688.45, 715.68, TSUS) 

Classification: Parts chiefly used with a 
mine work truck are classifiable in 
item 692.32, TSUS, assuming chief 
use as required by General Interpre- 
tative Rule i0(e\i), TSUS; otherwise 


classification is in item 664.08, TSUS.... 


Classification: Certain moon boots clas- 
sifiable in itern 700.56, TSUS. The 
liner is separately classifiable under 
Schedule 7, Part 1, Subpart A, accord- 
ing to physical characteristics 

Ciassification: Pre-cut fabrics that are 
of U.S. origin and are not further 
fabricated abroad are classifiable 
under 807.00. TSUS 

Classification: Computer command car- 
tridges are classifiable under the pro- 
vision for other parts of computing 
and other data-processing machines 
in item 676.52, TSUS 

Classification: Black matrix glare filters 
for video display monitors are classifi- 
able in item 708.29, TSUS 

Classification: Ampoule inspection ma- 
chine used to detect foreign matter in 
liquids contained in medical vials and 
ampoules (710.90, TSUS) 

Classification: Footwear in the form of a 
stuffed rabbit is classifiable as foot- 
wear (700.80, TSUS) 

Vessels: Vessel repairs which were de- 
ferred for a protracted period of time 
while the vessel traveiled great dis- 
tances are not necessary for the 
safety and seaworthiness of the vessel 
in the context of 19 U.S.C. 1466(d\(1) 

Vessels: Waiver of the coastwise laws 
denied for use of foreign flag hydro- 
foil for passenger service between 
New York and New Jersey 


$0.45 





UNITED STATES COURT OF INTERNATIONAL TRADE 





ANNOUNCEMENT 


Chief Judge Edward D. Re has announced the call of the 
First Judicial Conference of the United States Court of Inter- 
national Trade. The Conference will be held on Wednesday, 
February 15, 1984, in The Ballroom at Windows on the 
World, 106th Floor, One World Trade Center, New York, 
New York and will commence at 9 a.m. 

Chief Judge Howard T. Markey of the United States Court 
of Appeals for the Federal Circuit is the Conference Lunch- 
eon Speaker. 

The Conference will be composed of the Judges of the 
United States Court of International Trade, officials from 
the International Trade Commission, the Customs Service, 
the Departments of Justice, Commerce, and Treasury, mem- 
bers of the Bar of the Court, and other distinguished guests. 
The theme of the Conference is “The Customs Courts Act of: 
1980—Three Years Later’. 

Lawyers and other interested persons are invited to 
attend. Since capacity is limited, early return of your regis- 
tration form is suggested. To facilitate final arrangements, it 
would be appreciated if your registration form is received on 
or before Friday, January 20, 1984. 

For further information, please write to: 

“USCIT, Judicial Conference” 
c/o Office of the Clerk 
United States Court of International Trade 
One Federal Plaza 
New York, New York 10007 
For the Court, 
JOSEPH E. LOMBARDI, 
Clerk of Court. 











United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao Bernard Newman 
Morgan Ford Nils A. Boe 
Frederick Landis Gregory W. 
James L. Watson Carman 


Senior Judges 
Herbert N. Maletz 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Slip Op. 88-125) 


THE AMBASSADOR DIVISION OF THE FLORSHEIM SHOE COMPANY, A 
DIvIsIoN OF INTERCO INCORPORATED, PLAINTIFF v. UNITED 
STATES, ET AL., DEFENDANT, AND FOOTWEAR INDUSTRIES OF 
AMERICA, INC., INTERVENOR 

Court No. 82-2-00233 
Before Forp, Judge. 


426-566 O - 83 - 2 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


On Plaintiff's Motion for Review of Administrative 
Determinations upon Agency Record 


The suspension of liquidation and the retroactive assessment of 
countervailing duty found to be due by virtue of a periodic review 
made under 19 U.S.C. 1675(a), held to be invalid. 


[Plaintiff's motion for Summary Judgment granted.] 


(Dated December 1, 1983) 


Sonnenberg & Anderson (Steven P. Sonnenberg on the brief) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division (A. David Lafer and Francis J. Sailer on 
the brief) for the defendant. 

Collier, Shannon, Rill & Scott (Lauren R. Howard and Michael R. Kershow on the 
brief) for the intervenor. 

Plaia & Schaumberg (Herbert C. Shelley and Tom M. Schaumberg on the brief) for 
The Special Commodity Group on Nonrubber Footwear from Brazil, of the Ameri- 
can Association of Exporters and Importers, Amicus Curiae. 

Daniels, Houlihan & Palmeter (Donald B. Cameron on the brief) for Volume Foot- 
wear Retailers of America, Amicus Curiae. 


Forp, Judge: This civil action instituted by plaintiff, an importer 
of leather footwear from India, contests the final results of the first 
periodic review conducted pursuant to 19 U.S.C. 1675(a) by the 
United States Department of Commerce, International Trade Ad- 
ministration (ITA), with respect to a countervailing duty order cov- 
ering such merchandise. Said order was published in the Federal 
Register on February 17, 1982 (47 Fed. Reg. 6906 et seq.)! and 
covers importations of the subject leather footwear between Janu- 
ary 1, 1980 and December 31, 1980. 

The action is before the court on a motion pursuant to Rules 56 
and 56.1 of the Rules of this Court for a “Review of Administrative 
Determinations upon An Agency Record” and for summary judg- 
ment. Plaintiffs primary contention is that the ITA acted contrary 
to law and in conflict with United States international treaty obli- 
gations by ordering suspension of liquidations and retroactive as- 
sessment of countervailing duties. Defendant and intervenor have 
cross-moved for summary judgment. 

On March 14 and April 15, 1983 the motions to appear as amici 
curiae of Volume Footwear Retailers of America, Inc. and The Spe- 
cial Commodity Group on Nonrubber Footwear from Brazil of the 
American Association of Exporters and Importers were granted. 

The facts material to this motion as reflected in the administra- 
tive record indicate that on October 26, 1979 the Secretary of the 
Treasury issued a final countervailing duty determination (T.D. 79- 
275) pursuant to 19 U.S.C 1303 (1976). The determination was pub- 
lished in the Federal Register (44 Fed. Reg. 61588) and set forth net 
subsidies of 4.24 percent ad valorem for leather footwear and 1.01 
percent ad valorem for leather uppers (lasted and unlasted) from 


1 The original countervailing duty order was published in the Federal Register on ‘October 26, 1979 (44 Fed. 
Reg. 61588.) 
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India. Since the unlasted leather uppers were subject to duty free 
entry, the notice directed that liquidation of future entries of said 
merchandise be suspended pending the results of an investigation 
by the United States International Trade Commission (ITC). Liqui- 
dations were also ordered suspended for all entries covered by T.D. 
79-275 by order of the United States Customs Service on November 
9, 1979. 

The ITC on March 26, 1980 published its determination in the 
Federal Register (45 Fed. Reg. 19678) that imports of unlasted 
leather uppers from India were not materially injuring or threat- 
ening a domestic industry and thereby effectively terminated the 
proceeding with respect to said merchandise. On May 12, 1980 the 
ITA (to which the authority to administer antidumping and coun- 
tervailing duty laws had been transferred on January 2, 1980) pub- 
lished notice of intent to conduct administrative reviews pursuant 
to 19 U.S.C. 1675(a) of all outstanding countervailing duty orders 
including T.D. 79-275. Thereafter, on August 22, 1980, a Customs 
telex issued at the direction of the ITA ordered customs officers to 
continue to suspend liquidation of entries subject to T.D. 79-275 
until further notice. 

The preliminary results of its review of T.D. 79-275, covering the 
period from January 1, 1980 through December 31, 1980, was pub- 
lished in the Federal Register (46 Fed. Reg. 40781) on August 12, 
1981. Three programs were reviewed by the ITA, including short- 
term preferential financing, special tax deductions for export ex- 
penses, and the cash compensatory support program. 

Since India refused to present evidence to the contrary, the ITA 
determined, that based upon the best information available, the ad 
valorem rates of new subsidies to be 15.08 percent for leather foot- 
wear and 12.58 percent for lasted leather uppers. 

The notice stated that estimated duties shall continue to be re- 
quired in accordance with rates set forth in the Department of 
Treasury’s outstanding countervailing duty order, i.e. 4.24 percent 
for leather footwear and 1.01 percent for lasted leather uppers. In- 
terested parties as defined in 19 U.S.C. 1677(9) submitted written 
comments on these preliminary results and a hearing was held on 
October 19, 1981. 

A final determination, confirming the preliminary results, was 
made on February 17, 1982 and published in the Federal Register 
(47 Fed. Reg. 6906). Said notice directed customs officers to assess 
countervailing duties at 15.08 percent and 12.58 percent on ship- 
ments of Indian leather footwear and lasted leather uppers, respec- 
tively, entered between January 1, 1980 and December 31, 1980. 
The notice further directed that estimated countervailing duties in 
these amounts be posted for all entries made after February 17, 
1982, and that suspension of liquidations previously ordered remain 
in effect for all shipments exported on or after January 1, 1981 
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until completion of the next periodic review pursuant to 19 U.S.C. 
1675(a). 

Plaintiff contends the suspension of liquidations and the retroac- 
tive assessment of countervailing duty, as ascertained by the peri- 
odic review, are contrary to law. Defendant urges assessment of the 
redetermined countervailing duties is required by law. 

Since the original countervailing duty order covering the mer- 
chandise at bar was promulgated prior to the enactment of the 
Trade Agreements Act of 1979, it is noted that 19 U.S.C. 1303 (1976) 
constituted the entire countervailing duty law at that time. Under 
the law as it then existed a determination of injury by the ITC was 
required only when the subsidized merchandise was entitled to 
duty free entry. 

The Trade Agreements Act of 1979, effective January 1, 1980, en- 
acted a new countervailing duty law, Title XII of the Tariff Act of 
1930, as amended, which was subsequently reported as Subtitle IV, 
Chapter 4, Title 19, United States Code. One of the major purposes 
of the Act was to approve the multilateral trade agreements con- 
cluded in 1979 and to implement substantive provisions of United 
States law. Among the agreements reached during the multilateral 
trade negotiations was the agreement on Interpretation and Appli- 
cation of Articles VI, XVI, XXII of the General Agreement on Tar- 
iffs and Trade (“Subsidies Code’”’). Signatories to the Subsidies Code 
agreed to impose countervailing duties on all subsidized merchan- 
dise after a determination that said merchandise had caused or 
threatened to cause material injury to a domestic industry. See S. 
Rep. No. 249, 37-38. The United States accepted the Subsidies Code 
with the qualification that the “injury test’? would be applicable 
only to those countries who were signatories to the code. See S. 
Rep. No. 249, 13. Accordingly, the injury test was applied only to 
new investigations when the merchandise was imported from a 
country under the agreement. For countries not under the agree- 
ment the law would continue to authorize the imposition of coun- 
tervailing duties without an injury test. Jd. 43-44. 

In order to implement this system Congress amended 19 U.S.C. 
1303 by repealing its former subsections (a), (3) through (6), (b) and 
(c) and by adding a new section (b), which provides in pertinent 
part as follows: 


(b) The duty imposed under subsection (a) of this section 
shall be imposed under regulations prescribed by the adminis- 
tering authority * * *, in accordance with subtitle IV of this 
chapter (relating to the imposition of countervailing duties) 
except that, in the case of any imported article or merchandise 
which is not free of duty— 


(1) no determination by the United States International 


* * * 


Trade Commission shall be required. 


* * * * * * * 
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(4) Any reference w determinations by the Commission 
* * * shall be dis, 2¢a.de7*. 


In addition the Trade Agreements Act of 1979 under Section 
104(c) provided that existing countervailing duty orders shall 
remain in effect and be subject to reviews under 19 U.S.C. 1675(a). 
This was the second major qualification to the acceptance of the 
Subsidies Code by the United States. By virtue of this qualification 
an injury test was not required to maintain countervailing duty 
orders issued prior to the 1979 act. However, the countervailing 
duty order was subject to a periodic review. 

As in the case at bar, the merchandise involved in Industrial 
Fasteners Group, American Importers Association v. United States, 
— F. 2d — (Fed. Cir. June 30, 1983) came from India. In that case 
the appellate court held India not to be “a country under the 
agreement” and the old law contained in 19 U.S.C. 1303 governed. 
Section 1671(c) of the 1979 Act indicates that in the case of mer- 
chandise which is a product of a country which is not a signatory 
to the agreement, Section 1303 controls. Section 1303(b) provides as 
follows: 


(b) The duty imposed under subsection (a) of this section 
shall be imposed, under regulations prescribed by the adminis- 
tering authority (as defined in section 1677(1) of this title), in 
accordance with subtitle IV of this chapter (relating to the im- 


position of countervailing duties) except that, in the case of any 
imported article or merchandise which is not free of duty— 


(1) no determination by the United States International 
Trade Commission under section 167lb(a), 167lc, or 
1671d(b) of this title shall be required, 

(2) an investigation may not be suspended under section 
1671c(c) of this title, 

(3) no determination as to the presence of critical cir- 
cumstances shall be made under section 1671b(e) or 
1671d(a)(2) or (b)(4)(A) of this title, and 

(4) any reference to determinations by the Commission, 
or to the suspension of an investigation under section 
1671c(c) of this title which are not permitted or required 
by this subsection shall be disregarded. [Italics added.] 


As indicated supra it is plaintiff's and amici curiae’s position 
that both the suspension of liquidation and the retroactive assess- 
ment of countervailing duties by Customs are contrary to law. It is 
noted that Section 1303(b) requires duty be imposed under regula- 
tions prescribed by the administering authority. Examination of 
the regulations issued by Commerce under the authority of Section 
1303(b) indicates there are no regulations relating to suspension of 
liquidation. There is however a regulation (19 CFR 355.41 (1980)) 
relating to periodic review. Additionally, Section 335.37, entitled 
“Differences in determined and estimated countervailing duties”, 
appears to be the only remaining regulation, issued by the Depart- 
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ment of Commerce, covering countervailing duties. It reads as fol- 
lows: 


If the amount of the estimated countervailing duty deposited 
pursuant to a Preliminary Affirmative Determination is differ- 
ent from the amount of the countervailing duty to be assessed 
pursuant to a Countervailing Duty Order, the difference with 
respect to merchandise entered, or withdrawn from warehouse, 
for consumption before publication of notice of the Commis- 
sion’s affirmative final determination or, in those investiga- 
tions involving dutiable merchandise from non-agreement 
countries, the Secretary’s final determination shall be: 

(a) Disregarded, to the extent that the estimated duty is less 
than the duty determined to be assessable under the Order; or 

(b) Refunded, to the extent that estimated duties collected 
were more than the duty determined to be assessable under 
the Order. 


The Court finds the above regulation, while relating to counter- 
vailing duties does not cover the procedure as to such duty deter- 
mined to be due as a result of a periodic review as set forth in 19 
U.S.C. 1675(a). 

A further review of 19 CFR establishes that customs regulations 
contained in Subpart E, Sections 159.51 to 159.58 cover suspension 
of liquidation. The only provision covering the suspension of liqui- 
dation in countervailing duty matters is Section 159.58(b). All other 
suspension provisions are in matters covering “Notice of Prelimi- 
nary Affirmative Countervailing Duty Determination”, “Notice of 
Final Affirmative Countervailing Duty Determination”, or “Notice 
of Violation of Agreement”, as provided by Part 355, Chapter 3 of 
this title. Nowhere in 159.58(b) is there a provision for suspension 
of liquidation as a result of a periodic review. 

Both parties have additionally urged the utilization of 19 U.S.C. 
1671(f), “Treatment of difference between deposit of estimated 
countervailing duty and final assessed duty under countervailing 
duty orders”, to sustain their positions as to the collection or non- 
collection of any increased countervailing duties. Plaintiff contends 
1671f(a) is controlling while defendant and intervenor claim 1671(b) 
is applicable. A reading of both sections establishes neither section 
may be utilized since both require specific conditions. Section 103 
of the Trade Agreements Act of 1979 provides in the case of a non- 
signatory country countervailing duty “shall be imposed, under 
regulations prescribed by the administering authority * * *”. The 
administering authority has not prescribed regulations with re- 
spect to a § 1675(a) periodic review with the exception of 19 CFR 
355.37. Additionally both sections 1671f(a) and (b) refer to a coun- 
tervailing duty order issued under 19 U.S.C. 167le, whereas the in- 
crease involved herein, which is the result of a periodic review, is 
not such an order but rather a final determination made under 
§ 1675a. Had Congress intended to include § 1675 periodic review 
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matters in § 1671f, it might well have set forth section 1675 in said 
provision.” The conditions required are not met in a situation 
where the imported merchandise is from a nonsignatory country 
and the increase in duties is a result of a periodic review. 

Accordingly, the Court finds the suspension of liquidation of en- 
tries covering nonrubber footwear from India invalid since there is 
no authority given by law or regulation which would permit such 
action. It is apparent that Congress intended the revised findings of 
a periodic review to be effective as of the date of publication of 
such finding as to entries made or withdrawn from warehouse after 
said date.* 

In view of the foregoing plaintiff's motion for summary judgment 
is granted and cross-motion of defendart and intervenor is denied. 
The District Director shall liquidate or reliquidate the entries in a 
manner consistent with this decision. 

Judgment will be entered accordingly. 


(Slip Op. 83-126) 


GREENHALGH MiILts CorpP., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 82-6-00806 
Before, LANnpis, Judge. 


Water Jet Looms Manufactured in Czechoslovakia 


[Plaintiffs motion on a submitted agreed statement of facts in lieu of trial is 
granted.] 


(Decided December 2, 1983) 


Siegel, Mandell & Davidson (Allan H. Kamnitz and Michelle S. Benjamin on the 
briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Internationa! Trade Field Office, Commercial Litigation Branch, (Michael 
P. Maxwell on the brief) for the defendant. 


LANDIS, Judge: This case involves the importation of certain mer- 
chandise and accessories into the United States from England after 
the same had been used for approximately eleven (11) years in Eng- 
land and then resold to a non-related person after first having been 
manufactured in Czechoslovakia. 

In this action plaintiff challenges the classification and valuation 
of merchandise and accessories of 306 Elitex Water Jet Looms and 


Accessories, imported at the Port of Boston during June and July 
of 1981. 


2 Section 1671(f) specifically enumerates sections 19 U.S.C. 1671b(dX2), 19 U.SC. 167le, 19 U.S.C. 1671d(b), 19 
U.S.C. 1671e(aX3) and 19 U.S.C. 1877. 

3]t is interesting to note that Press Release 116 of the United States Senate Committee on Finance, dated 
May 8, 1979, at page 5, while not part of the legislative history, is supportive of this position. 
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The parties submit this action upon an ageed statement of facts 
in lieu of trial. Additionally, it has been indicated that the import- 
ed merchandise would have been valued at the appraised value less 
$29,350, which represents transaction value. (Section 402(b) of the 
Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979, P.L. 96-39). This stipulation effectively removes the valuation 
question as issue for court decision. 

The stipulation indicates the merchandise was manufactured in 
Czechoslovakia and further indicates that it was exported to Eng- 
land in 1968 and 1969 when purchased by Samuel Courtauld & Co. 
Ltd. (Courtauld). The looms, together with accessories of English 
origin, were installed in Courtauld’s mill in Baintree (Essex), Eng- 
land, during 1968 and 1969 and were in continuous use at the Bain- 
tree site from the time of their installation until 1980 when the 
Baintree mill ceased operation. Also, Courtauld had no intention of 
reselling or exporting the merchandise to the United States when 
purchased in 1968 and 1969. In 1981, after the Baintree mill ceased 
production, the looms were sold to plaintiff, who is unrelated to the 
seller. 

Customs classified the merchandise as weaving machines under 
TSUS item 670.14, assessing duty pursuant to the Column 2 rate of 
40% ad valorem. Plaintiff contends the duty should be assessed at 
6.4% ad valorem pursuant to the Column 1 rate of duty under 
TSUS item 670.14. 


The pertinent provisions of TSUS relative to the respective clas- 
sification made by Customs and claimed by plaintiff and the duty 
assessments thereunder are as follows: 


General Headnote 3: 


(f) Products of Communist Countries. Notwithstanding any of 
the foregoing provisions of this headnote, the rates of duty 
shown in column numbered 2 shall apply to products, whether 
imported directly or indirectly, of the following countries and 
areas pursuant to section 401 of the Tariff Classification Act of 
1962, to section 231 or 257(e\(2) of the Trade Expansion Act of 
1962, or to action taken by the President thereunder: 


* * * * * * * 


Czechoslovakia 


* * * * * * * 


(g) Products of All Other Countries. Products of all countries 
not previously mentioned in this headnote imported into the 
Customs territory of the United States are subject to the rates 
of duty set forth in column numbered 1 of the Schedules. 


Schedule 6, Part 4, Subpart E 
Weaving machines, knitting machines and textile machines 


for making lace, net, braid, embroidery trimr ‘ngs, fabrics, or 
other textile articles: 
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Rates of Duty 
1 2 





670.14 Weaving 6.4% ad val 40% ad val. 
machines. 


Plaintiff basically argues that Courtauld, the entity from whom 
it purchased the merchandise, had no intention in 1968-69 of re- 
selling or exporting the merchandise to this country in 1980 and, 
that the continuous use of the merchandise for over a decade 
caused it to become a bona fide part of English commerce losing all 
connection with Czechoslovakia and thereby being neither a direct 
nor indirect import from a communist country. 

Defendant argues that General Headnote 3(f), TSUS applies to 
products of communist countries imported directly or indirectly 
into the United States, and that in the present case, it is clear that 
the imported merchandise originated in Czechoslovakia and was 
“indirectly” imported into the United States in the same condition 
as manufactured, albeit after long and continuous use in England. 
Defendant further contends that the use in the intermediate coun- 
try, England, has not changed the merchandise or its purpose as it 
is imported into the United States in the same condition as export- 
ed from Czechoslovakia, accordingly, they are indirect imports 
from that country. 

After reviewing all the evidence of record, including the stipula- 
tion entered by the parties, I find that plaintiff has sustained its 
burden of showing that the imported merchandise had become a 
bona fide part of English commerce thereby severing all contact 
with the original manufacturing communist country. 

The difference between a direct importation and an indirect im- 
portation was initially explained by the Customs Court of Patent 
and Appeals in United States v. Hercules Antiques, 44 CCPA 209, 
C.A.D. 662, (1957). The court per Judge Worley, in an opinion con- 
curred in by Judge Rich, stated: 


* * * It is reasonable to assume, therefore, that the words 
“imported indirectly” in the proclamation were intended to in- 
clude merchandise which had been separated from the country 
in which it originated by something more than mere passage 
through or transshipment in an intermediate country. 


Defendant attempts to interpret the CCPA language to mean 
that an importation that is not direct must be indirect and there- 
fore still subject to General Headnote 3(f). If defendant’s reasoning 
is followed to its logical conclusion then any product manufactured 
in a communist country could never lose its identity with the com- 
munist country no matter the duration of stay or nature of trans- 
action that product was subject to in the intermediate country. 


426-566 O - 83 - 3 
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This clearly is not a proper interpretation of the Hercules decision. 
Indeed, Judge Worley, in discussing earlier cases of the Customs 
Court, went on to say: 


It would be difficult, if not impossible, to define exact stand- 
ards for determining the duration of stay of merchandise in an 
intermediate country, the nature of the transactions to which 
it is subjected there, and other circumstances necessary to 
divest it of its status as an import, direct or indirect, from the 
Communist-dominated country in which it originated. Howev- 
er, we are of the opinion it must be established by appropriate 
evidence that the merchandise has actually become a bona fide 
part of the commerce of the intermediate country. That re- 
sponsibility which, of course, rests upon the importer has not 
been satisfactorily discharged here. 


Furthermore, Chief Judge Johnson in the opening paragraph of his 
dissenting opinion in Hercules, id. recognized the fact that a prod- 
uct produced in a communist oriented state may lose its identity 
with that state when the product has become a part of commerce of 
an intermediate country prior to importation into the United 
States. Chief Judge Johnson stated: 


I agree with the unanimous decision of the Customs Court 
that the importer has overcome the presumption of correctness 
attaching to the collector’s classification, and that “at the time 


the glassware in question was exported from Holland, it had 
become part of the commerce of that country and had lost any 
connection that it had formerly had with Bohemia or Czecho- 
ar or any other nation in which it had been manufac- 
tured.” 


Hercules, id., at 216 

It is obvious from this language that while the court could not 
define exact standards to determine when an import divests itself 
of its status of being from a communist country, it did contemplate 
that it is possible to prove divestiture. 

The facts in this action clearly show divestiture. The merchan- 
dise was installed in a mill located in England where it was in con- 
stant operation for a period of twelve (12) years before the mill 
closed and the merchandise exported to the United States. It would 
defy logic to say that the merchandise did not become a bona fide 
part of English commerce or to think that Czechoslovakia contem- 
plated it would be sold to the United States twelve years later, 
whereupon the stipulation specifically states that Courtauld (the 
purchaser) had no intention of reselling or exporting the looms to 
the United States when they were purchased in 1968 and 1969. The 
stipulation also states that the merchandise was installed with ac- 
cessories of English origin. Further, over a twelve year period 
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maintenance including major part replacement surely must have 
taken place.! 

Defendant’s reliance upon United States v. Dessy Enterprises, 
Inc., 47 CCPA 16, C.A.D. 722 (1959) for the conclusion that duration 
of merchandise in an intermediate country alone is not sufficient 
to transform merchandise from Column 2 rates to Column 1 rates 
is not well taken. Dessy involved the importation of certain glass- 
ware, wall plates, decorated china plates, etc. and contained the ap- 
praisers notation on the invoices of being of either “East German 
or Czecho origin unless otherwise noted * * *.” The Customs Court 
sustained the importer’s protest on the ground the importer had 
proved the collector wrong. The CCPA reversed stating the proof 
offered by the importer fell far short of satisfying its dual burden. 

Apparently some of the merchandise in Dessy was manufactured 
long before Czechoslovakia came under communist influence. In re- 
viewing the opinion of the Customs Court, the CCPA stated: 


We take the above to mean that the statute and proclama- 
tion might be so construed as to require a distinction between 
those goods manufactured prior to Communist domination and 
those manufactured after such domination. However, as we 
tried to point out in Hercules, [2] the obvious purpose of the 
statute is to deny to Communist-dominated countries the bene- 
fit of reduced duties; therefore, it would seem immaterial at 
what time the goods were produced. Indeed, it appears that a 
different conclusion would lead to a granting of reduced duty 
on so-called “old” articles of commerce exported from Iron Cur- 
tain ‘aig and denial of such reduction to so-called “new” 
articles. 


Dessy, 20 (Emphasis in original). 

The Dessy case does not refer to a time duration of how long the 
goods were in an intermediate country. The decision merely holds 
that there is no difference under the intent and application of the 
statute as to the time when the article was manufactured, whether 
it be pre- or post-communist domination. According to the CCPA 
“the obvious purpose of the statute is to deny communist-dominat- 
ed countries the benefit of reduced duties. 

This basic intent is directly on point in the instant action. By 
1980, Czechoslovakia could not reasonably be held as receiving a 
benefit because of a benefit bestowed by a reduced duty which later 
happened to exist between an English and an American company. 
This transaction was purely a commercial one between entities 


1 A stipulation of facts adopted by a trial court is, perhaps, the strongest factual finding that can be made. 
There is no necessity to evaluate the credibility of witnesses nor to evaluate the impeachment value of cross- 
examination. The particular facts are agreed to and admitted by the parties. The Court of Customs and Patent 
Appeals (now the United States Court of Appeals for the Federal Circuit) has historically maintained that the 
review of factual determinations of the Customs Court is limited to inquiry as to whether the finding is based 
upon substantial evidence in support thereof or whether it is clearly contrary to the weight of evidence. Pistor- 
ino & Co. v. United States, 67 CCPA 1, C.A.D. 1234, 607 F.2d 989 (1979); C. Itoh & Co. v. United States, 69 
CCPA—, 678 F.2d 218 (1982); generally, 28 USC § 2601(c) (as amended by the Customs Courts Act of 1980, Pub. L. 
96-417, Title IV, § 403(d), Title V, § 501(28) (Oct. 10, 1980). Substantial evidence is particularly borne out by the 
stipulation in the present action. 
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from England and the United States. All ties between Czechoslova- 
kia and the underlying merchandise had been long severed by 
reason of its sale and usage by an English enterprise located in 
England. The merchandise was not kept in a warehouse or other 
storage facility to resell at a later date. Rather, it was immediately 
installed and used continuously on a regular basis by the English 
purchaser for more than ten years, thus, becoming a bona fide part 
of commerce of that country 

Accordingly, judgment shall enter for plaintiff. 

Let judgment enter accordingly. 


(Slip Op. 83-127) 


U.S. STEEL CoRPORATION, REPUBLIC STEEL CORPORATION, ET AL., 
PLAINTIFFS v. UNITED STATES OF AMERICA, ET AL., DEFENDANTS, 
and COMPANHIA SIDERURGICA PAULISTA, ET AL., INTERVENORS 


Court No. 82-10-01361 


U.S. STEEL CORPORATION, PLAINTIFF v. UNITED STATES OF AMER- 
ICA, ET AL., DEFENDANTS, and COMPANHIA SIDERURGICA PAu- 
LISTA, ET AL., INTERVENORS 


Court No. 82-10-01361S 


BETHLEHEM STEEL CORPORATION, ET AL., PLAINTIFF v. UNITED 
STATES OF AMERICA, DEFENDANT 


Court No. 82-10-01369 
Before Watson, Judge. 


Memorandum Opinion and Order on Defendant’s Motion for 
Protective Order 


{Motion Granted in Part.] 


(Decided December 7, 1983) 


J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Francis J. Sailer, Attorney, Commerical Litigation 
Branch) for the United States. 

Law Department of United States Steel Corporation (D. B. King, J. J. Mangan, C. 
D. Mallick, L. Ranney and P. J. Koenig, of counsel) for plaintiff United States Steel 
Corporation. 

Cravath, Swaine & Moore (Joseph R. Sahid and Steven Schulman, of counsel) for 
plaintiffs Republic Steel Corporation, Inland Steel Company, Jones & Laughlin Steel 
Incorporated, National Steel Corporation, and Cyclops Corporation. 


Watson, Judge: The defendant has moved pursuant to Rule 26(c) 


of the Rules of this Cuurt for an order protecting approximately 
284 documents ! from discovery or disclosure on the gounds that 


1 The term “document” is used in a broad sense in this decision and includes tape recordings. 
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they contain privileged, deliberative information. The material in 
question is part of the administrative record of a Department of 
Commerce countervailing duty investigation which is under judi- 
cial review in these actions. 

The defendant’s motion is supported by the affidavit of Lionel H. 
Olmer, Under Secretary for International Trade, in which he as- 
serts that all of the material contains agency communications re- 
flecting the deliberative and decision-making process. The Court, 
after review of the documents in camera, has decided that approxi- 
mately 15 percent of the material is not entitled to a protective 
order because it either is not privileged against disclosure, or the 
need of plaintiffs outweighs the importance of the privilege. A few 
documents have not been located in the record and, as to them, the 
motion will be decided when they are found. The remaining docu- 
ments are held to be privileged. In making this determination the 
Court has carefully examined the material in dispute and has ap- 
plied established standards of case law. 

The underpinning of the executive-deliberative privilege is the 
protection of governmental communications containing advisory 
opinions, recommendations and deliberations comprising part of 
the process by which governmental decisions are formulated. SCM 
Corp. v. United States, 82 Cust. Ct. 351; C.R.D. 79-11; 473 F. Supp. 
791 (1979), Carl Zeiss Stifting v. V.E.B. Carl Zeiss Jena, 40 F.R.D. 
318 (D.D.C. 1966), aff'd on opinion below, 384 F.2d 979 (D.C. Cir. 
1967) cert. denied, 389 U.S. 952. 

The purpose behind the privilege is the encouragement of free 
and frank discussion within the government regarding the formula- 
tion of policy as well as the insulation of the mental processes of 
executive or administrative officers frora judicial review. E.P.A. v. 
Mink, 410 U.S. 73 (1973); Sprague Elec. Co. v. United States, 81 
Cust. Ct. 168, 462 F. Supp. 966 (1978). Communications entitled to 
the protection of this privilege must be deliberative. ‘“Predecisional 
materials are not exempt merely because they are predecisional; 
they must also be a part of the agency give and take—of the delib- 
erative process—by which the decision itself is made.” Vaughn v. 
Rosen, 523 F.2d 1136, 1144 (D.C. Cir. 1975).? 

Post-decisional communications containing or explaining final 
agency policy and decisions are not considered deliberative and 
thus are not protected from disclosure. NLRB v. Sears, Roebuck & 
Co., 421 U.S. 182, 151-2 (1974). “To prevent the development of 
secret law within the Commission, we must require it to disclose 
orders and interpretations which it actually applies before it.” Ster- 
ling Drug Inc. v. F.T.C., 450 F.2d 698 at 708 (D.C. Cir. 1971). 

Material comprised of purely factual or objective material not 
part of the deliberative process or, where the factual material con- 


2 Although the cited decision involved the Freedom of Information Act, 5 U.S.C. § 552(bX5), decisions ordering 
disclosure under that Act are pertinent in delineating information which is unqualified for the deliberative 
privilege. 2 J. Weinstein & M. Berger, Weinstein’s Evidence {509-41 (1981) see also E.P.A. v. Mink, 410 US. 73, 
85-86, McClelland v. Andrus, 606 F.2d, 1278 n. 54 (D.C. Cir. 1979). 
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tained within the deliberative memoranda is severable are also out- 
side the scope of the privilege. E.P.A. v. Mink, supra, at 87-88. 
Those documents that may be deemed deliberative when originat- 
ed, but were expressly adopted or incorporated by reference in a 
final agency decision, are also not entitled to any deliberative privi- 
lege. NLRB v. Sears, Roebuck & Co., supra, at 161. 

After all these considerations are taken into account, from the 
vantage point of the final agency decision, that material which still 
possesses the uncrystallized and indecisive nature of deliberations 
is entitled to a qualified privilege. At that point the Court must 
balance the competing interests of the parties involved, by weigh- 
ing the importance of preserving confidentiality against the adver- 
sary’s need for disclosure of the information. Sprague Elec. Co. v. 
United States, supra. 

This Court, after careful review, finds that the documents listed 
by page number in the Appendix, attached to and made a part of 
this order, are not entitled to a protective order. The material on 
that list is either not deliberative within the criteria applied by the 
Court, or the plaintiffs’ need for it is paramount. As to those docu- 
ments the motion is DENIED. 

The documents numbered 101079-101101; 101110; 101124-101129; 
101161-102115; 101239; and 101241-101252 have not been found in 
the administrative record. The defendant is ordered to locate and 
forward these documents to the Court. Defendant’s motion will 
remain pending with respect to those documents until the Court 
has an opportunity to review them. 

With respect to the remaining documents, defendant’s motion for 
a protective order is GRANTED and those documents shall not be 
disclosed. 


Appendix 


(1) 005007-11 
(2) 100149 

(3) 100150 

(4) 100152 

(5) 100211-23 
(6) 100688-701 
(7) 100766-71 
(8) 100883-4 
(9) 101102-3 


(25) 101568 
(26) 101569 
(27) 101623-26 
(28) 101627-38 
(29) 101639-41 
(30) 101717-20 
(31) 101723 
(32) 101753-57 
(33) 101758 


(10) 101139-54 (34) 101760 

(11) 101157-60 (35) 101797-817 
(12) 101135 (36) 101876-78 
(13) 101138 (37) 101887-905 
(14) 101155 (38) 101906 
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Appendix—Continued 


(15) 101249-51 (39) 102037-50 
(16) 101253 (40) 102064-111 
(17) 101256-7 (41) 102113 
(18) 101264-71 (42) 102214-15 
(19) 101289-90 (43) 102233 
(20) 101302-20 (44) 102320-24 
(21) 101326 (45) 102331-39 
(22) 101413-31 (46) 102355-61 
(23) 101436-49 (47) 102635 
(24) 101472 


(Slip Op. 83-128) 


PauL HEDGPETH, PLAINTIFF v. RAYMOND J. DONOVAN, SECRETARY 
OF LABorR, UNITED STATES DEPARTMENT OF LABOR, DEFENDANT 


Court No. 81-2-00232 
Before Re, Chief Judge. 


On the Court’s Motion for Review of Administrative 
Determination Upon Agency Record 


[Administrative determination of the Secretary of Labor denying certification of 
eligibility for worker adjustment assistance benefits affirmed; action dismissed.] 


(Decided December 7, 1983) 


Paul Hedgpeth, pro se. 
J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch; (Sheila N. Ziff) for defendant. 


Re, Chief Judge: Plaintiff, on behalf of the former employees of 
Bitner Lincoln Mercury, El Cajon, California (Bitner), challenges 
the Secretary of Labor’s denial of certification of eligibility for 
worker adjustment assistance under the Trade Act of 1974. 19 
U.S.C. §§ 2101-2487 (1976 and Supp. V 1980). In substance, the Sec- 
retary found that plaintiff and his fellow employees were service 
workers employed by a firm that did not produce an article ad- 
versely impacted by increased imports within the meaning of sec- 
tion 222(3) of the Trade Act of 1974, 19 U.S.C. § 2272(3) (1976). 

Plaintiff and two other workers at Bitner filed a petition, dated 
October 8, 1980, with the Department of Labor’s Office of Trade 
Adjustment Assistance (OTAA) seeking certification for worker ad- 
justment assistance benefits. OTAA returned the petition stating 
that service workers generally are ineligible for adjustment assist- 
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ance. Nevertheless, certification would be available to service work- 
ers if they are employed by a firm producing an import-impacted 
article or by a firm owned by such firm, and they provide services 
necessary for the production of the import-impacted article. Plain- 
tiffs petition failed to satisfy those conditions. Therefore, the Sec- 
retary denied certification and returned the petition. 

Plaintiff then sought reconsideration of the Secretary’s determi- 
nation alleging that the sale and servicing of new cars by auto- 
mobile dealerships is an integral part of the automobile production 
process. The Secretary rejected plaintiff's contention stating that 
an independently owned and operated franchised automobile deal- 
ership, such as Bitner, did not satisfy the requirements of section 
222(8) of the 1974 Act in that Bitner did not produce an article ad- 
versely affected by increased imports. On that basis, and finding no 
new grounds for reconsideration, the Secretary again denied certifi- 
cation. 

Subsequently, on November 20, 1980, plaintiff instituted this 
action seeking judicial review of the Secretary’s final determina- 
tion under section 284(a) of the Trade Act of 1974, 19 U.S.C. 
§ 2395(a) (Supp. V 1980). The gravamen of plaintiff's action is that 
sales and service workers at local automobile dealerships are as 
necessary to the production process for new Lincoln-Mercury cars 
as Ford Motor Company’s factory level employees. Plaintiff submits 
that both perform work essential to the final delivery of the 
import-impacted automobiles to the general public. Therefore, 
plaintiff contends that the Secretary incorrectly interpreted the 
term “produced”, as used in section 222(3), to apply only to those 
factory level wcrkers who manufacture and assemble the import- 
impacted article. 

After reviewing the administrative record, the court ordered de- 
fendant to show cause why an order should not be entered herein, 
pursuant to section 284(b) of the Trade Act of 1974, 19 U.S.C. 
§ 2395(b), 28 U.S.C. § 1585 and § 2643(c\(1), remanding this action to 
the Secretary for reconsideration in light of this court’s decision in 
Woodrum v. Donovan, 4 CIT —, Slip Op. 82-60, 544 F. Supp. 202 
(July 26, 1982), reh’g denied, 4 CIT —, Slip Op. 82-78 (Sept. 17, 
1982). In Woodrum, this court held that the provisions of section 
221(a) of the 1974 Act required the Secretary to publish notice of 
receipt of a properly filed petition and to investigate the petition. 

Based on Woodrum, defendant consented to the entry of an order 
remanding this action to the Secretary for further proceedings. The 
action was remanded to the Secretary of Labor on October 5, 1982. 

In compliance with the court’s order, the Secretary published the 
required notice, 47 Fed. Reg. 44636 (1982), conducted an investiga- 
tion, and on December 27, 1982, submitted a redetermination and 
supplemental administrative record. 

The Secretary’s investigation disclosed that plaintiff was engaged 
in the preparation and servicing of new automobiles prior to their 
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retail sale, that plaintiff performed warranty service on those cars 
after their retail sale, and that these activities were standard oper- 
ating practice for automobile dealerships. The investigation further 
disclosed that plaintiff's employing firm, Bitner, was an independ- 
ently owned and operated automobile dealership and that neither 
the Ford Motor Company nor any of its divisions owned or exer- 
cised any control over the dealership. On that basis, the Secretary 
concluded that plaintiff was a service. worker employed by a firm 
that did not produce an article within the meaning of section 
222(3), 47 Fed. Reg. 49116 (1982), and thus denied plaintiff's petition 
for certification of eligibility for benefits. 

The ownership of Bitner Lincoln Mercury and the nature of the 
work performed there by plaintiff and his co-workers are not in dis- 
pute. The question presented, therefore, is whether, in finding that 
plaintiff was not eligible for benefits because his employing firm 
did not produce an article adversely affected by increased imports, 
the Secretary correctly interpreted and applied section 222(8). 
Upon reviewing the original and supplemental administrative 
records, it is the determination of the court that the Secretary’s 
denial of certification is supported by substantial evidence and in 
accordance with law. 

The Secretary is required to certify a petitioning group of work- 
ers as eligible for trade adjustment assistance benefits if he deter- 
mines: 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened 
to become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. [Emphasis added. ] 


* * * * * * x 


Trade Act of 1974, § 222, 19 U.S.C. § 2272 (1976). 

This court recently held that the Secretary properly construed 
section 222(3) to exclude from its coverage workers at service firms, 
such as independently owned and operated automobile dealerships. 
Woodrum v. Donovan, 5 CIT —, Slip Op. 83-43, 564 F. Supp. 826 
(May 10, 1983), appeal docketed, No. 84-651 (Fed. Cir. Dec. 1, 1983); 
Miller v. Donovan, 6 CIT —, Slip Op. 83-78, 568 F. Supp. 760 (July 
27, 1983). 

In Woodrum, plaintiffs, on behalf of former automobile dealer 
sales and service employees, challenged a determination by the 
Secretary of Labor denying them certification of eligibility for 
benefits under the worker adjustment assistance program of the 
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Trade Act of 1974. In substance, the Secretary found that plaintiffs, 
as employees of independently owned automobile dealerships, were 
service workers employed by a firm that did not produce an article 
adversely affected by increased imports within the meaning of sec- 
tion 222(3). Plaintiffs claimed that, regardless of the nature of their 
work, the court should consider them as part of the production 
process because their labor was essential to the delivery of the end 
product, a new Chrysler automobile. Plaintiffs further claimed that 
they actually performed installation and assembly procedures 
which were a necessary part of the production process. 

This court, relying on Pemberton v. Marshall, 639 F.2d 798 (D.C. 
Cir. 1981), rejected plaintiffs’ contentions and stated that “produc- 
tion under section 222(3) requires the manufacture or creation of 
something tangible. The Pemberton test is whether the workers in 
question transformed articles into new and different articles.” 
Woodrum, 564 F. Supp. at 831. Finding that the Woodrum plaintiffs 
failed to meet the Pemberton test, this court affirmed the Secre- 
tary’s denial of certification of eligibility for benefits under the 
worker adjustment assistance program. 

A careful review of the administrative record in the present case 
discloses that: 


—Bitner is a franchise dealer operating independently of 
Ford Motor Company or any of its divisions; 

—plaintiff services new Lincoln-Mercury cars both before 
and after retail sale; and 

—much of this servicing includes warranty work performed 
on behalf of Ford Motor Company, which reimburses Bitner for 
that work. 


It is plaintiff's principal contention that the warranty work con- 
stitutes a continuation of the assembly process and satisfies the 
“production” requirement of section 222(8). 

There is no question that the facts in this case are similar in all 
respects with those in Woodrum and Miller. Although plaintiff 
worked on tangible articles, by his own admission, that work con- 
sisted of “servicing,” e.g., warranty work for new Lincoln-Mercury 
cars. It is evident that under the Pemberton test, plaintiff's labors 
did not result in the creation or transformation of those cars into a 
new end product. The record does not support plaintiff's contention 
that the performance of warranty work is a continuation of the as- 
sembly or manufacturing process and thus constitutes “production” 
under section 222(3). In view of the similarity of facts and the legal 
issues presented, it cannot be questioned that under the doctrine of 
stare decisis, Woodrum and Miller are controlling. 

It is the holding of this court that the Secretary of Labor’s denial 
of certification is supported by substantial evidence and in accord- 
ance with law. Accordingly, the Secretary’s determination is af- 
firmed, and plaintiff's action is dismissed. 
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Appeal to U.S. Court of 
Appeals for 
the Federal Circuit 


84-651—Julian R. Woodrum, et al. v. The United States—TrapDE 
ADJUSTMENT Act—Appeal from dismissal of October 26, 1983, 
Court No. 80-12-00105. 
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